Inspired by the
Love Canal disaster of the late 1970s, in which buried toxic waste began resurfacing in creeks, sewers, basements, and even the school playground of the unsuspecting New York community, Superfund requires cleanup of toxic sites to the level that a child could eat the soil without adverse health effects. Liability to the landowner is open-ended, consisting of payment for cleanup of all past contamination. Despite the EPA's good intentions, one early, notable result of Superfund was recalcitrant landowners who abandoned their contaminated lands. These sites were left untouched by banks and developers, who were reluctant to take on such risky properties. By 1995, more than 38,000 such sites with proven or suspected contamination had been reported to the EPA as potential Superfund sites. The EPA's National Priorities List of the worst sites approached 1,300 sites, compared to only 300 sites that had been cleaned up.
Since the inception of the Brownfields National Partnership Action Agenda in Fiscal Year 1995, the EPA has provided funding of as much as $200,000 to 113 states, cities, towns, counties, tribes, and regional areas to create pilot programs for the renewal of "brownfields," defined by the EPA as abandoned, idle, or underused industrial and commercial facilities where expansion or redevelopment is confounded by real or perceived environmental contamination. In its broadest definition, the term "brownfields" can apply to anything from spillage at a corner dry-cleaning shop to a massive hazardous waste dump. The General Accounting Office has estimated that there are up to 450,000 of these brownfields around the country.
One tenet of the action agenda is that there can be variable cleanup standards depending on how the land is being used. The standards for a factory are different from those for a warehouse, which are different from those for a daycare facility. The hallmark of the brownfields initiative is that, through administrative improvements, existing regulatory laws provide an affirmative atmosphere in which states and communities have a chance to revitalize their brownfields, many of which are located in poor inner cities. The Clinton administration wants to provide tax incentives and a federal partnership to support local efforts at brownfields rejuvenation. Reclaiming brownfields confers multiple benefits. Cleanup of a site provides space for new businesses to build, providing jobs, revitalizing the local economy, and protecting nearby "greenfields" (previously untouched properties) against industrial encroachment.
While In the words of Charles Powers, a faculty member of Newark's University of Medicine and Dentistry in New Jersey who is funded by the EPA to monitor the brownf7ields initiative, the initiative is a national experiment in the management of hazardous substances that may well be building a model of future environmental law. "This has been very exciting to a number of people," says Powers. "I've never seen anything as well-intentioned as this has been in [terms ofl both the people who have become involved and their efforts. And I don't see any future deterioration of that work."
Brownfields cleanup enjoys bipartisan support, as well as endorsement by environmental groups, according to Charles Bartsch of the Northeast-Midwest Institute in Washington, D.C., which works with congressional groups from those regions. Bartsch has been studying the brownfields movement from its grassroots inception and believes "there is a nice dovetailing of goals among a number of different players."
Still, the program is in its infancy. Monies for the partnership agenda come from existing and proposed sources. Not yet approved, but included in the balanced budget agreement, is a $2 billion tax incentive to encourage redevelopment of about 5,000 brownfields sites at a cost of $10 billion in private sector resources, which will also help pay for the removal of pollutants from some 30,000 urban and rural sites. Additionally, a spate of brownfields legislation has just been introduced into the 105th Congress. Vice President Gore announced that as part of the new alliance, DHHS will work across the administration to develop a public health strategy to protect community residents near brownfields, the Department of the Treasury will work with Congress on the tax incentive proposal, and the EPA, the Department of Justice, and individual states will collaborate to establish national guidelines for states' voluntary cleanups.
In response to criticism of the project, Buckholtz says there may very well be flaws in the initiative because it has been "designed to learn from. The pilots are living laboratories. We are trying to have the flexibility to improve and change things as we go.
Powers, who was working with the EPA on the brownfields issue before the initiative was born, says, "We were, and still are, discussing two cultures-the regulatory and the community-and how to tie them together. Never before have we said that the way to learn is to figure out areas will become polluted all over again. "Standards are being relaxed, and I don't want communities of color being subjected to risks that others aren't," says Robert Bullard, who served on the EPA's National Environmental Justice Advisory Council. He points out that 27,000 sites were removed from consideration for Superfund status after an initial examination, and were redesignated brownfields. "I think the EPA itself is aware of the health issues, but I don't think that others may be as concerned. In addition, communities with multiple brownfields represent new public health challenges that require new approaches," Lee says. He pushed to have DHHS included as one of the partners in the brownfields initiative. The role of public health officials includes not only ensuring that cleanups are being performed to adequately protect public health, but also, Lee says, to "open a dialogue on what constitutes healthy and sustainable communities, which includes the importance of livable careers, job training, transportation, and other factors that revitalize a community. There remains a lot of controversy over the proper level of cleanup and other health and safety protections."
Buckholtz says the EPA "could not be any more involved in these issues, which we take very seriously." At least one full year was spent researching environmental justice issues, which included visits to five inner cities, as well as continuing attendance at numerous town meetings. "As a result of talking with communities, we changed criteria of pilot projects to make sure there will be community involvement and partnership, and we call these communities to make sure that is being done," says Buckholtz. In fact, several pilot applicants were not selected because of inadequate community involvement.
Pendergast agrees that "some people are worried that the poor and minority communities are about to be [revictimized] , because cleanup may be less stringent and could potentially bring in more pollution." But, he says, "Others say that those areas are already blighted and undesirable, so anything done to help will be an improvement." Pendergast says he is looking at an issue that few others are-that of institutional controls, such as deed restrictions, to ensure that new uses of brownfields are appropriate and stay that way in the future.
"Most states now have a brownfields program, but they are not formally coordinated and there is no overall mechanism to guide them," Pendergast says. "And with 450,000 brownfields, I would expect hundreds if not thousands of these sites might be misused." Institutional controls can prevent landowners from changing the site's use to one that might, in the future, expose people to contamination left in place, Pendergast says. And such controls can ensure that any change in use would be preceded by a risk assessment and possibly new cleanup measures.
Oversight and Liability
The EPA is also struggling with the issue of whether it should exercise oversight on brownfields cleanups, or let states formally assume that responsibility. What exists now is a "memo of understanding" with certain states that, once they make a decision on the adequacy of a cleanup effort, the EPA "will not come back in," Powers says.
But states handle the issues of liability and protection differently. Minnesota's law says that the state needs to provide assurance that brownfields meet cleanup standards and, in order to pay for state oversight, brownfields developers are charged a fee. Massachusetts, on the other hand, has a tiered system where the dirtiest sites are put in the hands of the state attorney general, but cleaner brownfields need only pass inspection by licensed professionals. Ohio's law permits licensed consultants to review cleanups, but it also holds them liable for cleanup costs. Buckholtz says that discussions are underway between the states, the EPA, and the Department of Justice on defining criteria and standards for cleanups. And Powers believes that within several years there will be national agreement on standards that need to be set.
In order to do this, some thorny public health issues must be resolved. For example, says Lee, "Many are not convinced that [use ofl institutional controls is even an appropriate mechanism." And, says Virginia Aveni, an environmental planner with the Cuyahoga County [Ohio] Planning Commission who helped spearhead the brownfields movement, Ohio's new law doesn't ensure complete oversight. "There needs to be stronger oversight and a heavier reliance on audits, and changes need to be health-based," she says.
Related is the issue of who is ultimately responsible for the adequacy of the cleanup-the owners, the banks who hold the liens, the states, or the federal government. Under Superfund legislation, property owners and banks are held liable in perpetuity, responsible for contamination found now or in the future.
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